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AGHA RAFIQ AHwIED KHAN, Chief Justice.- Appellant

Khiyal-ur-Rehman has filed this appeal through Jail against the judgment

dated 25.09.2000 delivered by learned Additional Sessions Judge, Rawalpindi

whereby he was convicted under section 302(b) of Pakistan Penal Cede and

sentenced to death and also to pay a sum of Rs.l 00,000/- as compensation

under section 544-A of the CodE?of Criminal Procedure payable to the legal

directed to suffer another term of SIX months simple imprisonment.

The case has arisen out of FIR. No. 220 (Ex.PE/l) regist'ered ;;,:.

Police Station City Rawalpindi on ,07.1992 on the statement (Ex.PB) of

Iv1uhammad Maqsood, cOlTlplainant/P.VI. 7 regarding an occurrence dareG
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(deceased) was runJ1ing a sanitaryvv'are shop at City Saddar Road Rmvalpindi.

lying on the floor of his shop with bloo.d was oozing from his head and that he

ywcre sitting in their shop when a person,under police cust<;dy,appeared.He

was introduced as Khiyal-ur-Rehman. He disclosed that one and half month

ago he with the help of his co-accused Mumtaz Khan attacked a person aged

about 40-45 years with a 'Gainti;·. The said person became senseless

whereafter they took out about Rs. 40,000/- to Rs.50,OOO/-. It 'vvas on -ch:is
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Yaqoob was attacked as robbery had to be committed. The ,veapon of offence

i;vas lying in the shop whose ownership was not known. In this background

The investigation 'of the case conducted flrstly by Ivluhamniad

already In custody ill Case FIR. No.378 dated 07.07.1992 under section

disclosed that he had also committed the crime of theft at City Sadc!ar F~oadin
I

Jamil and Muhammad Maqsood complainant at the shop of deceased Haii~ ..... ~. .. ~

possession by the Investigating Officer vide memo Ex.PC. The Investigating

.•......~rr- - 1 1 , 1
urIlcer Inspectea tue place ot occurrence, too ( notes, prepared
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recorded his confessional statement on the same day and the accused was then
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The accused did not plead guilty and claimed trial.

The prosecution in order to prove its case at the trial produced 13

\vitnesses. The gist of deposition of prosecution witnesses is as under:-

1. Qamar-ud-Din Draftsman took rough notes of the place o~;·

occurrence. He appeared as P.W.l and stated about the stej::'1s

11.. Sajid Hussain Shah, ASI appeared as P. 'W.2 and deposed that C2'
I

his presence the dead body of deceased Muhammad Yaqoob VipS
•
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Rawalpindi when during investigation accused Khiyal-m-

Rs. 45,000/- from the draw~.

him to Police Station Ganjmandi as a case of such like naLue hed

"Gainti" who became senseless as a result of injJlfy whereafter,

body of deceased Haji Muhammad Yaqoob after disintermer;t.
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IX. Rana Farooq Ahmad Khan, Assistant Commissioner

I
on the direction of Deputy Commissioner Sialkot the dead body

of deceased of Haji l\1uhammad Yaqoob was taken out of grave

x. .Mushtaq Ahmad, Sub Inspector appeared as P.W.IO. He h2,d

1\ Ii' 1 1 T' n", d 'C1. \11 1 ' CO~l' , ,.,XL IVIUnammaa l1yas, Jut) inspecwr appeare ; as r. VI .11. i ne det(n~

of his investigation has already been mentioned

Rawalpindi appeared as P.W.12 and identified the hand writing

V
XJJl. Dr. Professor Muhammad Shafi as P.\\l.13 stated that on

head injury and loss of consclousn~ss.
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Code of Criminal Procedure \vherein he, in. reply to Question No.8 retracted

We have gone through the file. The evidence of the witness for

prosecution as well as the statement of appellant has been scrutinized.

V
Arguments of the contending parties have also been heard.

absconder and placed III column No.2 of the report. The conVictIOn and
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sentence in this case was recorded only against Khial-ur-Rehman. A perpetual

also issued by the learned trial court and sent to the District Tvlagistrare

Rawalpindi for compliance. In this view of the mater this appeal will dispose

Our observations after hearing the arguments of the contendjn~?:~ I ,~, .

1. The instant case depends upon firstly on a confession recorced

who in response to QuestiOil 1\Jo.8 of his statement under sectio;-,

investigation accused Khial-ur-Rehman, while in custody, had
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inadmissible as such a confession is hit by Article 38 of Qanoon-

trial. The learned Magistrate had died and his Reader appeared in,

court to identify the signatures and the hand writing of the L~tc

IVlagistrate who had reportedly recorded the confessionaJ

learned trial court are also missing. It was because of this

Court. He put his appearance in this Court on 05.01.2006 in

exact cause of death but i~ his opinion injury No.1 could be 1~he
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v. The incident is alleged to have taken place on 09.06.1992 vvhen

Haji Muhammad Yaqoob deceased was found in an injured 2nd

un-conscious condition in his shop. He died in the hospital in thip
• I

state on 16.06.1992. Till then there was neither any suspicion .

... about the assailant norwz:s any theft from the shop of deceased

reported to police. It was on 17.02.1993 that the dead body was

disintemed from the grave and the dead body was subjected to

VI. P.W.II Muhammad .Ilyas, Sub Inspector stated that on

Muhammad Maqsood complainant produced 'Ganti'

allegedly lying in the shop of the deceased. This '

allegedly left by the appellant 111 the shop. This 'Ganti' \vas

neither blood stained nor was suspected by the complainant to be

There lS no eye witness in this case. The confession has been

Versus State reported as PLD 1991 FSC 53 at page 64 paragraph 14-1\ that a

retraction has to be accepted in which case the Hadd punishment canTlot be

imposed unless Budd punishment lS proved by evidence. The

before the police officer by the ?1ppellant was made while m custody anu

hence not vvorthy of credence. The recov':::;r:y of "Ganti" does not take :ne C2;S:
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of the prosecution any further. The original record of the confessional

statement of appellant recorded 1~,ylearned Magistrate has not been placed Or'

In view of what h(l~; been stated above the prosecution has not

aside. The rv1urderReference is answered in the nefsative. Appellant Khiyal-. -

JUSTICE AGHA
CHIEF

released forthwith if not requir:::d in anv other case.
A ,;

Announced in open Court
at ISlamabad on 17-05-2010.
Uij;IARDMZ/

JlJSTKE AGflA RAFIQ f,Hl. E
Chief .Justice




